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§ 2634.1001 Nonrecognition for sales to
comply with conflict of interest re-
quirements; general considerations.

(a) Purpose. This subpart establishes
the procedures and policies of the Of-
fice of Government Ethics with respect
to the issuance of Certificates of Dives-
titure pursuant to section 1043 of the
Internal Revenue Code of 1986 (herein-
after in this subpart referred to as
‘‘section 1043’’).

(b) Scope. Section 1043 and the rules
of this subpart provide for nonrecogni-
tion of gain in the case of sales to com-
ply with conflict of interest require-
ments. The rules of this subpart relate
to the issuance of Certificates of Dives-
titure and the permitted property into
which a reinvestment must be made
during the 60-day period beginning on
the date of such a sale in order for non-
recognition to be permitted. Such rein-
vestments are called rollovers, and are
limited to obligations of the United
States and diversified investment funds
as defined in § 2634.1003. The sub-
stantive and procedural rules relating
to the tax aspects of such sales and
rollovers pursuant to the statutory
scheme are subject to the jurisdiction
of the Internal Revenue Service. Eligi-
ble persons should seek the advice of
their personal tax advisors for guid-
ance as to the tax aspects of divesti-
ture transactions and whether pro-
posed acquisitions meet the require-
ments for permitted property. Internal
Revenue Service regulations and other
guidance should be consulted as to
these matters. Internal Revenue Serv-
ice requirements for reporting disposi-
tions of property and making an elec-
tion not to recognize gain under sec-
tion 1043 must be followed by eligible
persons wishing to make such an elec-
tion.

(c) Policy. The Federal purpose re-
flected in section 1043 of the Internal
Revenue Code and these rules is to
minimize the burden of Government
service resulting from gain on the sale
of assets for which divestiture is rea-
sonably necessary because of the con-
flict of interest laws, in order to at-
tract and retain highly qualified per-
sonnel in the executive branch and to
ensure the confidence of the public in

the integrity of Government officials
and decision-making processes.

[55 FR 14408, Apr. 18, 1990, as amended at 61
FR 32635, June 25, 1996]

§ 2634.1002 Issuance of Certificates of
Divestiture.

(a) General rule. Pursuant to section
1043, a Certificate of Divestiture with
respect to specific property shall be
issued by the Director of the Office of
Government Ethics pursuant to the
procedures of paragraph (b) of this sec-
tion upon a determination that such
divestiture by an eligible person as de-
fined in paragraph (c) of this section is
reasonably necessary to comply with 18
U.S.C. 208, or any other Federal con-
flict of interest statute, regulation,
rule, or executive order, or pursuant to
the request of a congressional com-
mittee as a condition of confirmation.

(b) Procedural requirements—(1) Re-
quired submissions. A determination to
issue a Certificate of Divestiture may
be made by the Director of the Office of
Government Ethics only upon the sub-
mission by the designated agency eth-
ics official of the agency of employ-
ment or proposed employment of the
individual referred to in paragraph
(c)(1) of this section of full and com-
plete case materials to the Office of
Government Ethics. Such case mate-
rials shall include:

(i) A copy of a written request from
the eligible person who is to divest the
property (a Certificate of Divestiture
cannot be issued for property which
has already been divested) to the des-
ignated agency ethics official to pursue
certification in the case of the property
to be divested, which includes:

(A) A commitment to complete the
divestiture on or before a specified date
which is no later than the end of the
three-month period referred to by
§ 2634.802(b) (or a similarly structured
agreement in any case to which para-
graph (b)(1)(ii)(B) of this section ap-
plies), or any extension thereof grant-
ed, or concurred with in writing, by the
Office of Government Ethics; and

(B) Full and complete information
concerning the facts and circumstances
relating to the acquisition of such
property and its contemplated divesti-
ture;
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(ii) In the case of an individual re-
ferred to in paragraph (c)(1) of this sec-
tion who:

(A) Is required by the rules of this
part or this title, to file a financial dis-
closure report, a copy of the latest re-
port which has been filed; or

(B) Is not required to file a report re-
ferred to in paragraph (b)(1)(ii)(A) of
this section, a memorandum from such
individual which discloses the informa-
tion with respect to the specification of
interests in property, income, liabil-
ities, agreements and arrangements,
and outside positions which are re-
quired to be disclosed on such a report;

(iii) A detailed description of the spe-
cific property as to which divestiture is
contemplated;

(iv) Complete statements of: (A) The
facts and circumstances relevant to
whether there is a reasonable necessity
for divestiture (including a description
of the position or applicable statutory
citation setting forth the duties of the
subject position); and

(B) Analysis and opinion from such
designated agency ethics official con-
cerning the application of the rules of
this part in the case of the proposed
certification, including specification of
the date on which the three-month pe-
riod referred to by § 2634.802(b) (or a
similarly structured agreement in any
case to which paragraph (b)(1)(ii)(B) of
this section applies), or any extension
thereof granted, or concurred with in
writing, by the Office of Government
Ethics, will lapse; and

(v) In lieu of the materials described
in paragraph (b)(1)(iv) of this section,
in the case of the contemplated divesti-
ture of specific property pursuant to
the request of a congressional com-
mittee as a condition of confirmation,
such materials shall include the writ-
ten acknowledgement of the Chairman
of such committee of such request, a
letter to the committee containing a
promise from the nominee to divest
specified property in accordance with
such request, or a transcript of con-
gressional testimony containing such a
commitment by the nominee pursuant
to such request.

(2) Standards for issuance. Certifi-
cation pursuant to the rules of this
subpart relates to the reasonable ne-
cessity for the divestiture of specific

property pursuant to section 1043. Di-
vestiture is one of the standard reme-
dial actions available to comply with
conflict of interest statutes, regula-
tions, rules, and executive orders (see
§ 2634.604(b)(5)), and certification ame-
liorates the impact of a divestiture. In
cases in which the contemplated dives-
titure is not pursuant to the request of
a congressional committee as a condi-
tion of confirmation, a Certificate of
Divestiture will be issued by the Direc-
tor of the Office of Government Ethics
only if he concurs with the opinion of
the designated agency ethics official
referred to in paragraph (b)(1)(iv)(B) of
this section that such divestiture is
reasonably necessary to comply with 18
U.S.C. 208, or any other Federal con-
flict of interest statute, regulation,
rule, or executive order. Issues relating
to whether the terms of a con-
templated divestiture constitute a sale
or other disposition of the property
under Internal Revenue Service Rules
and other tax matters are under the ju-
risdiction of the Internal Revenue
Service. See § 2634.1001(b).

(3) Documentation of the certification.
Certification shall be indicated by a
letter from the Director to the eligible
party or his representative.

(c) Eligible person. For purposes of
section 1043 and this subpart, the term
‘‘eligible person’’ includes:

(1) Any officer or employee of the ex-
ecutive branch of the Federal Govern-
ment, except a person who is a special
Government employee as defined in 18
U.S.C. 202;

(2) The spouse and any minor or de-
pendent child of an individual referred
to in paragraph (c)(1) of this section
whose ownership of property required
to be divested is attributable to such
person by 18 U.S.C. 208, or any other
Federal conflict of interest statute,
regulation, rule, or executive order;
and

(3) Any trustee holding property in
trust required to be divested in which:

(i) An individual referred to in para-
graph (c)(1) of this section has a bene-
ficial interest in principal or income;
or

(ii) A spouse or any minor or depend-
ent child of an individual referred to in
paragraph (c)(2) of this section has a
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beneficial interest in principal or in-
come which is attributable to a person
referred to in paragraph (c)(1) of this
section by 18 U.S.C. 208, or any other
Federal conflict of interest statute,
regulation, rule, or executive order.

(d) Special rules in the case of a trustee
who is an eligible person. (1) Notwith-
standing any other rule of this subpart,
in the case of a trustee who is an eligi-
ble person pursuant to paragraph (c)(3)
of this section, a Certificate of Divesti-
ture will not be issued unless the par-
ties take those actions which, in the
opinion of the Director of the Office of
Government Ethics, are appropriate to
exclude parties in addition to those re-
ferred to in paragraph (c) (1) and (2) of
this section from participation in the
nonrecognition mechanism. Such
measures may include, as permitted by
applicable State trust and estate law,
division of the trust into separate port-
folios, special distributions, dissolution
of the trust, or any other method
deemed by the Director, in his sole dis-
cretion, to be feasible under the facts
and circumstances to exclude addi-
tional parties from benefiting from the
nonrecognition mechanism.

(2) In view of the further analysis
which must be undertaken by the Of-
fice of Government Ethics in the case
of a Certificate of Divestiture request
with respect to a trustee, the required
submissions in such a case shall in-
clude in addition to the materials de-
scribed in paragraph (b)(1) of this sec-
tion, a copy of the trust instrument,
full details as to its current portfolio,
and a memorandum analyzing all bene-
ficial interests in principal and income.
To the extent that there may be addi-
tional parties with beneficial interests,
the staff of the Office of Government
Ethics may consult with representa-
tives of the Government official, trust-
ee, and other concerned parties, as ap-
propriate, in order to resolve the issues
presented in light of the principles de-
scribed in paragraph (d)(1) of this sec-
tion.

(e) Special rules in the case of employ-
ees; unfair and unintended benefits—(1)
In general. Notwithstanding any other
rule of this subpart, a Certificate of Di-
vestiture will not be issued in any case
in which, in the opinion of the Director
of the Office of Government Ethics, in

his sole discretion, an unfair or unin-
tended benefit would be conferred on
an eligible person. Paragraphs (e)(2)
through (e)(6) of this section give ex-
amples of the application of the gen-
eral rule of this paragraph (e)(1).

(2) Employee benefit plans. With re-
spect to interests in pension, profit-
sharing, stock bonus and other em-
ployee benefit plans, such an unfair or
unintended benefit would occur upon
certification of property held or re-
ceived during one step of a sequence in
avoidance of transferring an otherwise
qualifying rollover distribution to an
eligible retirement plan within 60 days.
In other words, Certificates of Divesti-
ture may not be used to achieve a tax
advantaged removal of employee ben-
efit plan funds from the rules which
normally pertain to such plans in cases
where no capital gains tax would be
imposed if those rules were followed.
Accordingly, in the absence of a dem-
onstration that an interest in an em-
ployee benefit plan is not eligible for
rollover treatment, a certificate will
not be issued with respect to such an
interest. Such a demonstration must
satisfy the Office of Government Ethics
that the plan administrator cannot
make a qualifying distribution in the
case of the eligible person to which the
provisions of section 402(f) of the Inter-
nal Revenue Code of 1986 would apply
and that the particular property inter-
est proposed for certification falls
within the statutory scheme.

(3) Certain property received as com-
pensation for services. Such an unfair
and unintended benefit would occur
upon certification of property received
as compensation for services, the gain
from which would otherwise be treated
as earned income. For example, with
respect to the contemplated exercise of
a stock option granted by an employer,
such an unfair and unintended benefit
would occur upon certification if such
exercise or the sale of the resultant
stock would otherwise result in earned
income to the employee.

(4) Nontimely divestitures. With respect
to any contemplated divestiture, such
an unfair or unintended benefit would
occur upon certification after the
three-month period referred to by
§ 2634.802(b) (or a similarly structured
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agreement in any case to which para-
graph (b)(1)(ii)(B) of this section ap-
plies) has lapsed, unless there is an ex-
tension of time in a case of unusual
hardship as determined pursuant to
such section by the Office of Govern-
ment Ethics or the designated agency
ethics official (with the written con-
currence of the Office of Government
Ethics). In the case of such an agree-
ment to implement a divestiture re-
quired by statute, regulation, rule, or
executive order, such three-month pe-
riod shall be deemed, for purposes of
this subpart, to have started no later
than 10 days after such requirement
had become applicable.

(5) Similar or related interests. With re-
spect to any contemplated divestiture,
such an unfair or unintended benefit
would occur unless all similar or re-
lated interests in property were also
subject to a divestiture commitment.

(6) Property acquired under improper
circumstances. With respect to any con-
templated divestiture, such an unfair
advantage or unintended benefit would
occur if the property was acquired at a
time when the holding of such property
was prohibited by any law or regula-
tion or under circumstances which oth-
erwise would create the appearance of
a conflict with the conscientious per-
formance of governmental responsibil-
ities.

[55 FR 14408, Apr. 18, 1990, as amended at 61
FR 32635, June 25, 1996; 61 FR 40145, Aug. 1,
1996]

§ 2634.1003 Permitted property.
(a) In general. The categories of per-

mitted property into which rollovers
are permitted to be made have been
drawn through the rules of this section
so as to be neutral in respect of the
vast majority of Federal programs and
responsibilities. The Internal Revenue
Service has jurisdiction with respect to
determinations concerning the applica-
tion of the rules of this section in spe-
cific cases (see § 2634.1001(b)). However,
the ethics program rules applicable to
specific agencies and positions may
further limit an eligible person’s
choices. The advice of the designated
agency ethics official should be sought
in this regard. For example, there are
restrictions on the purchases of shares
in regulated investment companies by

some Securities and Exchange Com-
mission personnel and on purchases of
obligations of the United States by
some officials of the Department of the
Treasury. Additionally, it may not be
appropriate for some officials of agen-
cies having international responsibil-
ities to invest in mutual funds which
exclusively invest in securities outside
of the United States.

(b) Definition of ‘‘permitted property’’.
For purposes of section 1043 and this
subpart, the term permitted property
means:

(1) Any obligation of the United
States; and

(2) Any ‘‘diversified investment
fund’’, as defined in paragraph (c) of
this section.

(c) Diversified investment fund—(1)
Definition. The term diversified invest-
ment fund means any open-end mutual
fund (which is a ‘‘regulated investment
company’’, as defined by section 851 of
the Internal Revenue Code of 1986),
which by its prospectus, or any com-
mon trust fund maintained by a bank
(which is a ‘‘common trust fund’’, as
defined by section 584(a) of the Internal
Revenue Code of 1986), which by the lit-
erature it distributes to prospective
and current investors describing its ob-
jectives and practices, does not indi-
cate the objective or practice of devot-
ing its investments to particular or
limited industrial, economic, or geo-
graphic sectors.

(2) Ownership limitation. Notwith-
standing any other rule of this para-
graph (c), a fund may not be considered
to be a diversified investment fund in
any case in which the ownership of
more than one percent of the market
value of the fund would be attributable
to an individual referred to in
§ 2634.1002(c)(1) immediately after a
rollover.

Example 1: The Alpha Group is a family of
funds which markets numerous open-end mu-
tual funds which are typical of those gen-
erally available to the general public:

(i) The following funds of the Alpha Group
would be presumed to be diversified invest-
ment funds for purposes of paragraph (c)(1) of
this section, unless their prospectuses indi-
cated an objective or practice of devoting
their investments to particular or limited
industrial, economic, or geographic sectors:
the Common Stock Fund, the Growth Stock
Fund, the S&P Index Fund, the Global Fund
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